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Disclaimer <% Muzakarah

on Failure Resolution of Islamic Financial Institutions

The presentation and discussion at the Muzakarah are purely for Shariah discussion purposes and do not
reflect any policy intention or future regulation by PIDM. Any statements, viewpoints or opinions expressed
at the Muzakarah and in the presentation slides are those of the respective presenters and audience
members only and PIDM assumes no responsibility or liability for such statements, viewpoints or opinions.
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Introduction %S% Muzakarah

on Failure Resolution of Islamic Financial Institutions

N\
Bank Negara Malaysia (BNM) continued efforts to enhance the role and contribution of Islamic finance in supporting
socio-economic developments in Malaysia.
Despite steady growth in Islamic finance (42% market share; 6% annual growth), Investment Accounts (IAs)
remain underutilised, accounting for only 14% of total Islamic deposits and |As in 2023.
\
Lack of clear procedures and guidance for seamless transfer of I1As between banks.
|
No established Shari‘ah-compliant mechanism for IA transfers during bank distress or insolvency.
I
Current research and regulation largely focus on IA structure and framework, with limited attention to 1A
transferability.
The present study aims to develop Shari'ah-compliant mechanisms for the transfer of investment accounts during
business-as-usual operations in Islamic banks.
/
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Research Objectives LS@ M UzZ0 k[] I'[IR
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To assess the current features of investment accounts
and their possible transferability.

To propose Shariah-compliant mechanisms to transfer
Investment accounts in a business-as-usual situation.
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Research Methodology %S% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Library Research Focus Group
Discussion (FGD)

« 12 participants (Islamic
banks, regulatory
authorities, Shariah
scholars and academia)

« 11 July 2025 at IBIS
Kuala Lumpur City
Centre

Secondary Data

eyeq Auewd
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Investment Account (IA) in Malaysia LS@ M|_|Z[]|(|] |‘|]h

n Failure Resolution of Islamic Fin.

Historical A under PIDM Types of 1A A Scheme
Development
Key Features of |1A |A Contracts Principles of IA Examples of IAs
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Historical Development of Investment Account (IA) g@ Muzakarah

on Failure Resolution of Islamic Financial Institutions

Before IFSA 2013 (under IBA After IFSA 2013 (effective 30

1983) June 2013)
All funds classified as Islamic deposits Clear distinction introduced:
regardless of contracts. - Islamic Deposits — guaranteed, based
Main contracts used: on gard/wadt ah.
* Qard - benevolent loan, bank * Investment Accounts (I1A) — non-
guarantees repayment. guaranteed, based on mudarabah,
- Wadi‘ah yad damanah - safekeeping | Mmusharakah, or wakalah.
with guarantee. « Strengthened regulatory oversight by
« Mudarabah - profit-sharing, loss BNM, ensuring clarity between
borne by depositor. deposits and investments.
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Differences of Investment Account (I1A) and Islamic Deposit %Se Muzuku ruh

on Failure Resolution of Islamic Financial Institutions

INVESTMENT ISLAMIC
ACCOUNT DEPOSIT

m A Customer’s need Partnership/investment agent Safekeeping

U 0 Contractual Investor (You) & Customer (You) &

Z () relationship entrepreneur (your Islamic bank) Custodian (your Islamic bank)

1 = i Fund is managed by Islamic bank Deposit is placed with custodi

|-|J @ ransaction for investment in shariah For safe keeping

m l@ structure compliant assets

Ll at P!'ofi.t ) Custodian’s discretion
distributin

_— S' ;I"'."r;"""""""' "+ " Mudharabah (profit sharing) « Wadiah (safekeeping)

Q aria Musyarakah (profit and loan * Qard (benevolent loan)
contracts sharing) + Tawarruq (commodity safe)

Wakalah (agency)

Source: Bank Negara Malaysia (n.d.)
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Types of Investment Account (IA)

Unrestricted Investment
Account (UIA)

Restricted Investment
Account (RIA)
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Features of Investment Account (1A Sy L
. 79 Muzakarah
UNIQUE - PROFIT SHARING
Exclusively offered by 6‘ Return on investment
Islamic banks will be shared with you
as the investor o )
CHOICE Specific features of investment account
h in the offering:
— E:zslllfl'gf,‘{_\gg[) depends on the contract used in the offering
tor of interest
S i o eooci . Mudharabah (profit sharing and loss
| it, thu .
BANK IS YOUR protected un%er bearmg)
PARTNER Perbadanan Insurans ii. Musyarakah (profit and loss sharing)
DepgeiliEl e HIDL) iii. Wakalah (agency agreement)

Your investment is
professionally managed
by the Islamic banks

Source: Bank Negara Malaysia (2014)
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Is the Management of an Investment Account
a Right (Haqq) or a Liability (Dzimmah)?

= Bank is not
obliged to
guarantee or
repay capital,
except in cases of

e Trust-based

* Investors (IAH)
entrust funds to

Islamic bank. :
misconduct,

negligence or
breach of terms.

= Unlike wadi‘ah
yad damanah or
gard, which create
full liability.

Right Aspect

* Based on
mudarababh,
musharakah, or
wakalah bi al-
istithmar.

Liability Aspect

Nature of Contract

Perbadanan Insurans Deposit Malaysia
PI DM Protecting Your Insurance And Deposits In Malaysia
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on Failure Resolution of Islamic Financial Institutions

» Bank gains right
to manage funds
and earn agreed

profit share.

= Bank is entrusted

with control
authority.

and



Investment Account under Malaysian Law LS@ Muzuku |‘|]|‘|
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- Section 2 IFSA 2013 (Interpretation):

 “investment account” means an account under which money (s paid and accepted
for the purposes of investment, including under Shariah contracts such as
mudarabah, musharakah, wakalah or any other Shariah contracts, in which the risk
of investment is borne by the investor, and (n respect of which the investor has no
legal right to demand repayment in full of the sum invested.”

Key element: Risk borne by investor, no legal liability to full repayment
— this implies that IA is not dzimmabh (liability).
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Comparison between Right (Haqq) and Liability (Dzimmah) Lse Muzuku ruh

on Failure Resolution of Islamic Financ ial Institutions

Definition Entitlement or benefit recognized  Responsibility or obligation by
by Shariah Shariah

Nature Positive claim Negative burden

Source Derived from contracts, Arises from contracts, debts,
inheritance, possession, judicial guarantees, violations, or Shari'ah
court (gada’). obligations.

Effect Grants control, benefit, or authority Imposes a duty to settle, fulfill, or
(e.g., right to profits, right to use compensate (e.g., paying debt,
property). delivering goods)

Examples Right to ownership (haqq al- Obligation to repay a gard, duty to

milkiyyah), right to profit (haqgq al-  deliver salam asset, liability to pay
ribh), right to use (haqq al-intifa’).  diyah (blood money).
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Right (Haqq) vs Investment Account %S% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Features of Rights (Haqq) Investment
Account

Entitlement or benefit recognized
by Shariah

Entitlement to manage or to share a profit or to
enjoy a fee.

Positive claim Islamic bank is entitled to claim for a compensation

in the form of pre-agreed fee or profit-sharing ratio

Control and authority Islamic is given authority or control to manage

investment account

Derived from contracts, inheritance,
possession, judicial court (gada’).

The right of managing |As is derived from Shariah
contracts of mudharabah, wakalah or musyarakah

Restriction of right Investment account can be restricted (RIA) and

unrestricted (URIA)

Management of Investment account can be owned
and transferred to another party

Can be Owned and Transferred

KK &K RE



IR fevsmars Accout 74 Muzakara

on Failure Resolution of Islamic Financial Institutions

Represents a debt obligation
owed by one party to another

Not a debt obligation because the Islamic
bank is not held liable to repay the full
capital.

X]

Capital is guaranteed Capital is not guaranteed, unless loss is due
to negligence, misconduct, or breach of

contract by the bank

X]

Obligation to return full capital
at maturity

Islamic bank does not necessarily return full
capital, depending on market value.

Not affected by loss in capital Affected by loss in capital

Return is fixed or predetermined Return is variable, based on profit-sharing

ratio agreed upfront

[x] [x] [x]

Transferability and Waiver of |A can be transferred and can be waived
Liability
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Types of Rights and Their Relation to Investment Account

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

7~ N\
Rights (Huquq)

= N N

N T =

Estamnt of

Holder of Right Subject Matter Transferability Enforceability L S onji e AchISIt.I e the right in its
Holder Mechanism subiect matter
N Z N N N % N Nz }\I/a
(Right of Financial Right Transferable Right Established Right Personal Right Judicial Right RRsHRCt right Non-abstract right
Allah/Public Right) 9 9 (Muhaqgaq) 9 (Hagq Qada'i) (hagg mujarrad) 9
N N N N N N N S N S
N I N I I L 7N I S
Right al-Adami Non-Financial Non-Transferable Potential Right . . Intangible usage
(Individual Right) Right Right (Mutawaqqa’) AR Rl Non-Judicial Right rights
N N N N N NS N S
——— R TN
. . . . Priority right (haqq
Mixed Rights Intangible Right s iyan)
N N NS
7~ N\
Contractualrights
(Haqq al-‘aqd)
NS
PIDM )| Protecting Your nsurance And Deposts i alaysia The management of an investment account can be classified as a contractual

right under haqq al-mujarrad



Transfer Mechanisms for the Rights (Huquq) in Islam

jbari (Mandatory)

Transfer Mechanism
|

Ikhtiyari (Voluntary)

PIDM
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Inheritance

Judicial Ruling
(Qada’)

Contracts

Waiver of Right
(Isgat)
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Possible Transfer Mechanisms for Investment Accounts (1As) LS@ Muzuku mh

Faskhul ‘aqd
(tandid)
( Contract )

termination / new
— contract between
IAH & Acquiring

Tanazul

\_ Bank )

Deemed consent?

PI DM Protecting Your Insurance And Deposits In Malaysia

[ Release of the )
right over the
management of
|A by transferring

Al-Mudarib
Yudarib/ al-
Wakil Yuwakkil )

it to the acquiring
\_ bank. )

Does the bank
remain
responsible for
the investment?

The issue of
tanazul haqq bi
iwad (imposing
fee in tanazul)

DDDDDDDDDDDDDD

Transferor bank
become liable?

Hawalah

The mechanism
does not relinquish
the responsibility of

the first
mudarib/wakil

Can an |A be
classified as dayn
(debt/receivable),

thereby
qualifying as a
subject matter of
hawdalah?

S J

n Failure Resolutio

of Islamic Financial Institutiol

-
Bai' (Sale)

J
a \)
Majority of

Shariah  scholars
did not allow the
imposition of
consideration
(iwad) by way of
sale

S J




FGD Results .
Transferability of Investment Account %S% MUZ[Ik[I mh
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» Transferring an investment account is possible during Business As Usual (BAU)
and in failure resolution scenarios. However, they are questioning the potential
benefits of this feature in a scenario where business operations continue as
usual.

= Under normal circumstances, the transferability feature of investment accounts
may not be commercially viable.

= FGD highlighted three primary situations where such a transfer is considered
possible:

1. Prior Mergers and Acquisitions

2. During mergers and acquisitions
3. Failure resolution.
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FGD Results

Shariah Mechanisms for the Transfer of 1As LS@ Muzuku |‘|]h
[Tanazul Haqqil Mujarrad }

« Waiving the right to manage the investment portfolio
« The right to manage a mudarabah portfolio possesses inherent "value" (gimah),
possible to transfer with consideration/fee.

= The fee in tanazul can also be justified as an introducer fee based on the concept
of ju’alah.

[Tandid (Dissolution/Liquidation) }

« Most feasible mechanism, but not ideal solution
* No-compensation
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FGD Results oy
Shariah Mechanisms for the Transfer of I1As 76 M|_|Z[]|(|] I'l]h

[Hawalah }

« All participants agreed that hawalah is not suitable, as it is primarily used for
transferring obligations or rights arising from debts.

[AI-Mudérib Yudarib/Al-Wakil Yuwakkil }

« This mechanism is not preferred by the participants because it does not
relinquish the responsibility of the original mudarib/wakil

[Bay' Dayn bi al-Sila’ J

« Bay’ ad-dayn bi sila’ for restricted account

 Impractical, as it would result in Investment Account Holders (IAHs) losing
ownership of their accounts

YEARS
PI DM Protecting Your Insurance And Deposits In Malaysia : )

DDDDDDDDDDDDDD




Preliminary Finding %’Muzukuruﬁ

on Failure Resolution of Islamic Financial Institutions

Proposed
Shariah
Mechanism

Dissolution Non-Dissolution
scenario Scenario

Proposed Shariah
Mechanisms for the Transfer
of IAs

Faskh/Tandid

\ Perbadanan Insurans Deposit Malaysia (m.s Financial nght Ju‘alah
PI DM Protecting Your Insurance And Deposits In Malaysia




Conclusion %S% Muzakarah

on Failure Resolution of Islamic Financial Institutions

= The transferability of investment accounts, whether Restricted Accounts (RA) or Unrestricted
Accounts (UA) in a business-as-usual situation, is imperative in strengthening the operational
flexibility and market development of Islamic banks in Malaysia. However, such transfers must be
executed in strict adherence to Shariah principles and contractual integrity.

= For Unrestricted Accounts (UA), two primary transfer scenarios are identified:

1. Dissolution Scenario. The dissolution scenario employs mechanisms like tandid (liquidation) or
faskh al-‘agd (contract termination). These allow for the termination of the mudarabah or
wakalah contract, returning funds to the investor. Although this approach does not raise any
Shariah concerns, its practical implementation may face limitations. Additionally, as investment
accounts are non-binding in  nature, no penalties should be imposed upon unilateral
termination,. Where deemed consent is applied, it must meet clear Shariah parameters,
including prior understanding and no harm to contracting parties.

YEARS
PI DM Protecting Your Insurance And Deposits In Malaysia : )

PPPPPPPPPPPPPP



Conclusion %S% Muzakarah

on Failure Resolution of Islamic Financial Institutions

2. Non-Dissolution Scenario.

» This scenario involves the application of tandzul hagq al-agd (waiver of a contractual right), allowing the
transferring bank to relinquish its right to manage the funds.

» The transfer may be done with or without compensation (‘iwad). This is because the right to manage a
mudarabah/wakalah portfolio possesses inherent "value" (gimah), possible to transfer with consideration/fee.

« The compensation may also be justified based on ju‘alah, where the outgoing bank acts as a
referrer/introducer, introducing the acquiring bank to the IAH.

For Restricted Accounts (RA), in addition to the above mechanisms, bay’ dayn bi sila’ (sale of receivables with an
asset) is also proposed. However, this approach may be impractical, as it would result in Investment Account
Holders (IAHs) losing ownership of their accounts once the bay" al-dayn bi-sil ah transaction is executed.
While transfers during normal business operations (BAU) are uncommon, they become relevant in specific
contexts, such as:

e merger and acquisition (M&A) planning;

e execution of mergers or acquisitions; and

e failure resolution scenarios.

PIDM
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Thank You
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Session 1

Transferability of Investment Accounts

Dr. Ahcene Lahsasna
Chief Executive Officer, SALIHIN Shariah Advisory
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Disclaimer <% Muzakarah

on Failure Resolution of Islamic Financial Institutions

The presentation and discussion at the Muzakarah are purely for Shariah discussion purposes and do not
reflect any policy intention or future regulation by PIDM. Any statements, viewpoints or opinions expressed
at the Muzakarah and in the presentation slides are those of the respective presenters and audience
members only and PIDM assumes no responsibility or liability for such statements, viewpoints or opinions.
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CONTENT S Muzakarah
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INTRODUCTION



INTRODUCTION

<% Muzakarah

n Failure Resolution of Islamic Fin.

* An Investment Account (IA), which is Market share Annual growth Amountin RMbillion

‘defined by the application of Shariah
y- PP e e o, -~ 6.8% 1.029.0
contracts with non-principal guarantee 43.2% 968.6 023
ot e il . i e Depc?ﬁil\ts Conventional: 1.9%
SELE e = [ poge Ol ves. e ! an Overall sector:24.0% |2|02,3 . 2024 ”
forms part of an Islamic bank’s liabilities, B Islamic deposits
: : : Total capital 17.9%

complementing Islamic deposits. atio SN

Source: Annual report BNM 2024

In Malaysia, IA have become an important part of the Islamic banking landscape. As of June
2025, these accounts reached a total value of RM180.42 mil, showing strong demand and
confidence in Shariah—-compliant investment options. Islamic banks typically offer IA products
under two main structures, namely mudarabah (profit sharing) and wakalah (agency).

PIDM
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INTRODUCTION ey Muzakarah

n Failure Resolution of Islamic Fin.

LITERATURE REVIEW CASE STUDIES

Transferring IA portfolios in Islamic banks is * Most observed cases involve transfer of the
challenging due to strict Shariah requirements bank’s asset portfolio to a new entity,

and complexities of Islamic financial contracts transfer of the IA portfolio together with
No research specifically addresses IA transfers other assets and liabilities (a “stock and
Previous studies focus on Shariah concepts on barrel” approach), especially in resolution
mudarabah and wakalah; and suggest hawalah contexts.

as possible method to facilitate transfers * In theory, IA could be transferred as a
These studies can serve as useful references standalone portfolio, but in practice, no

for IA structuring such standalone transfers of IA to a new

entity have taken place.
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INTRODUCTION ey Muzakarah

n Failure Resolution of Islamic Fin.

1. Assess the current features of IA products and possible transferability to an
acquiring Islamic bank

2. ldentify Shariah considerations that justify the transferability;

3. Examine the potential Shariah issues pertaining to the transfer and to provide
PIDM with the relevant solutions to overcome the issues;

4. identify and propose Shariah—-compliant mechanisms to transfer the IA
portfolio to an acquiring Islamic bank;
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INVESTMENT ACCOUNT:
APPLICATION AND STRUCTURE




TYPES OF INVESTMENT ACCOUNT

The IAH rely on the Islamic bank’s expertise to
determine a broad investment mandate, and the
Islamic bank holds full discretion in investing the
funds received from the IAH.

URIA funds are not linked to specific assets and are
instead invested on a general mandate basis.

This allows the bank much wider discretion to
manage the funds in a diversified pool without
having to match them to particular financing
assets.

URIA are reported by Islamic banks as an on-
balance sheet item.

YEARS
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<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Restricted Investment Account (RIA)

The IAH stipulate certain restrictions on when,
where, or how the bank can invest the funds, and
the Islamic bank invests the funds according to the
investment mandate set by the IAH.

The investments must be clearly tagged to
identified assets, and any attempt to transfer the
portfolio would need the bank to ensure that the
same asset or investment conditions can be
maintained.

In most cases, it would require fresh consent from
the IAH, particularly if the original asset is no longer
available or cannot be managed in the same
manner.

RIA are reported by Islamic banks as an off-balance
sheet item.



STRUCTURE OF AN INVESTMENT ACCOUNT .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Mudarabah
Parties sign a mudarabah
agreement an.d mutgally Beyceon Bank invests the fund in Shari'ah-
A the profit-sharing ratio compliant investment activities that é
c are expected to make a profit \J o
W o -
)\'/( ‘ —l | Zmaa
=ll T —
Deposit/Investment Islamic Bank Sharrah-Compliant
Account Holder Account hol.der-places an (Mudarib) Investment Activities
(Rabb al-Mal) investment in his account

Profit: 1 - X% Profit: X%

Loss: 100% °

Source: Islamic Financial System, 2023

Perbadanan Insurans Deposit Malaysia vears
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STRUCTURE OF AN INVESTMENT ACCOUNT .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Wakalah
Account holder places an investment Bank invests the fund in Shari ah- é
P\ in his account, appoints the bank as compliant investment activities that &
his agent, and pays X% of fee are expected to make a profit q o
2 < /
\ / -
Investment Account Islamic Bank Shar'ah-Compliant
Holder (Wakil) Investment Activities
(Muwakkil)
Profit: After deducting the wakalah fee Performance
and any performance incentive incentive (if any)
Loss: 100%

Note: The wakalah fee could be a percentage of the anticipated profit or a mutually agreed amount, and the
performance incentive could be the profit over the anticipated profit.

Source: Islamic Financial System, 2023

\ Perbadanan Insurans Deposit Malaysia
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KEY TAKEAWAYS FROM SURVEY .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

1. A total of 16 responses (covering 19 questions) were received from the Islamic banks.

2. 1A is not offered by every bank - While IA is a recognised and regulated product, not all Islamic banks
have offered the product.

3. Legal agreements cover misconduct, but not everything - Most banks have robust legal agreements that
clearly define the consequences of breach of contract, misconduct or negligence by the bank in its role as
mudarib or wakil. However, there are still some grey areas in the legal agreements that may need to be
improved and addressed, especially as to what happens if the bank fails or if the IA portfolio is
transferred to another institution.

4. Deemed consent is the preferred approach - In cases where changes are made to |A structures, most
banks adopt a deemed consent with an opt-out option, allowing customers to be informed and given
the choice to object.

5. Most banks structure their |A products using the mudarabah contract, with some also using wakalah.
Although musharakah is cited as a potential structure in the IA PD, none of the banks reported using it in
practice.
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KEY TAKEAWAYS FROM SURVEY ) L)
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Types of investment accounts offered by Types of bank-managed assets
Islamic banks funded by investment accounts
1 = Personal Financing
4
. (20%) = Home Financing

. (12%)

= Auto Financing

1
‘5%) Corporate Financing
1 :
5%) = Unit Trust

3 = Both 4 '1 = Non-Retail financing
(38%) (20% ’ 5%)
1
(5%)
= |nstitutional and soverign

(20%) customers

= Restricted IA (RIA)

= Unrestricted IA (URIA)

m Securitites

Perbadanan Insurans Deposit Malaysia ( vears
PIDm D

Protecting Your Insurance And Deposits In Malaysia
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CLASSIFICATION OF INVESTMENT ACCOUNT

Islamic banks currently report investment accounts as financial
liabilities under MFRS 132 because they ensure that the full
principal will be repaid to investment account holders.

Investment accounts can meet the definition of financial
liability, which is defined in paragraph 11 of MFRS 132 Financial
Instruments: Presentation as “any liability that is —
(a) a contractual obligation
I.  to deliver cash or another financial asset to another
entity; or
ii. 1. to exchange financial assets or financial liabilities
with another entity under conditions that are
potentially unfavourable to the entity; or
(b) a contract that will or may be settled in the entity’'s own
equity instruments”
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on Failure Resolution of Islamic Financial Institutions

Shariah Perspective

In financial contracts, the wakil and
mudarib carry an iltizam (contractual
obligation) to perform their duties,
particularly in investing the funds
entrusted to them. lltizam refers to a
self-imposed commitment that was
not originally binding but becomes
obligatory once the contract is
concluded. It differs from dhaman
and zimmabh.

14



CONSIDERATIONS IN THE TRANSFER OF
INVESTMENT ACCOUNTS PORTFOLIO




KEY CONSIDERATION .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

« Each of these areas will have different implications for the transfer process and play a key role in
identifying which Shariah contract should be adopted for the specific circumstances.

Bank A transfer |IA portfolio

I 1 —
Bank A Bank B paid the transfer amount Bank B

(Existing bank) _ 2 (New bank)
) |
EXISTING IA PRODUCT

Types - URIA or RIA Enabler - With or without vesting order

Transfer type - Full transfer or partial transfer
Customer Consent - For substitution of wakil/mudarib via
deemed consent or pre-consent
Shariah Contract - To be determined as the underlying
contract for transfer
IA Contract - Whether to establish a new IA contract or

Performance Outcomes - Profit, partial
loss, or total loss

Contract Status - Existing mudarabah or
wakalah contracts terminated or not?

PI DM Protecting Your Insurance And Deposits In Malaysia : m“) CO ntl n u e u n d e r th e eXI Stl n g CO ntra Ct
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KEY CONSIDERATIONS OF THE EXISTING IA i
PRODUCT 9 Muzakarah

on Failure Resolution of Islamic Financial Institutions

PERFORMANCE OF THE INVESTMENT

RA OR URIA

understanding both categories is There are generally three possible situations when
key when planning for an IA evaluating the performance of an investment:
portfolio transfer, as it directly total loss, partial loss, or profit.

affects the operational Total Loss: The contract naturally ends, and there
complexity, customer’s consent is more likely nothing to transfer unless the new
(either explicit or implicit), and institution voluntarily assumes the responsibility
the type of documentation or of liability.

restructuring that may be Partial Loss: The capital is still intact and both
required parties need to decide whether the contract

should be continued or wound down.

Profit: Before any transfer, profits must be
calculated and distributed according to the
agreed terms

YEARS
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KEY CONSIDERATIONS OF THE EXISTING IA <
PRODUCT &d Muzakarah

n Failure Resolution of Islamic Fin.

STATUS OF THE CONTRACT

A key question arises as to whether the contract remains valid when the mudarib or wakil ceases to be
a party to the contract due to the failure of the mudarib or wakil, transfer, merger, or liquidation.

(a) Bankruptcy of the mudarib or wakil (b) Demise of the mudarib or wakil

If a bank is declared non-viable (although not According to the Hanafi, Shafi'i and Hanbali schools,
reaching the bankrupt status) by the regulatory mudarabah and wakalah contracts are automatically
authority, the mudarib is deemed to have lost its  terminated upon the death of the agent (mudarib or

legal capacity (mahjur ‘alayh), which can be wakil). On the other hand, the Maliki school allow the
analogised to bankruptcy. From the Shariah contract to continue through a trustworthy heir, especially
perspective, the mudarabah contract ends when ending it would cause more harm than good. One
automatically because the mudarib is no longer  important point to consider is the Maliki view, which holds
legally capable of fulfilling its contractual that the mudarabah contract is not automatically
obligations (haqq al-tasarruf). terminated upon the death of the mudarib. Instead, the

responsibilities of the contract may be passed on to a

trustworthy heir.
PI DM Protecting Your Insurance And Deposits In Malaysia
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KEY CONSIDERATIONS OF THE EXISTING IA <
PRODUCT &d Muzakarah

n Failure Resolution of Islamic Fin.

Mawsu ah al-Fighiyyah al-Kuwaytiyyah clearly elaborates on the issue of demise
and its impact on the continuation of the mudarabah contract:
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KEY CONSIDERATIONS DURING THE <
TRANSFER PROCESS &d Muzakarah

n Failure Resolution of Islamic Fin.

CONSENT OF THE INVESTMENT

EXECUTION OF TRANSFER WITH ACCOUNT HOLDER (IAH)

OR WITHOUT A VESTING ORDER

« Typically and most often, « By default, consent of IAH is needed to
transfers of assets between the transfer the management of the
transferor and transferee assets/ventures to the new entlty
institutions involves two main « |f a VO is obtained from the High Court, the
steps either VO or both parties transfer is effected by operation of law, and
might decide to go ahead with the acquiring institution steps into the role
the transfer based on a mutual of the transferor without needing to obtain
agreement without going consent from each individual IAH.
through the court. « If the transfer is carried out without a VO,

then the contractual path requires consent
of the IAH, especially when it involves
changes to contractual roles or terms.

YEARS
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KEY CONSIDERATIONS DURING THE <
TRANSFER PROCESS &d Muzakarah

n Failure Resolution of Islamic Fin.

TRANSFER OF IA PORTFOLIO:
STANDALONE OR TOGETHER WITH
ASSETS

» When transferring the IA portfolio, it is
Important to determine whether it is:

SHARIAH CONTRACT THAT
WILL BE USED FOR TRANSFER

In principle, it is required for every party
involved in the resolution process to
execute new contracts, both between a
failed bank and a new acquirer and
between existing customers and the new
acquirer.

o transferred together with the assets
funded by IA (e.g., house or car
financing), or

o transferred on its own.

« Standalone transfers may happen when LEGAL DOCUMENTATION

the original assets have already been Legal documentation needs to be
liquidated and the proceeds credited strengthened, particularly to cover scenarios
back to the IAH. where an Islamic bank undergoes resolution or

transfers its business to another institution.
This is essential to safeguard the interests of

2 the IAH while ensuring the process remains
PIDM Protecting Your Insurance And Deposits In Malaysia - Shanah—compllant and a||gned W|th Iegal
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TRANSFER OF IA DURING BAU




PRE-TRANSFER ASSESSMENT OF IA (BAU)

1st Identification

RIA or URIA

2nd |dentification

Termination of existing
contract

institution.

URIA — Since the mandate of investment
is broad, the investment can typically
continue with the new acquiring

specifically set by the IAH.

scope remain consistent.

RIA — The investment mandate is

Therefore,

any transfer to a new institution must
ensure the investment objective and

[ Wl

OPTION 1: The existing
contract is terminated.
Therefore, the proceeds (loss
or profit) from the sale of the
portfolio funded by IA will
be transferred to the new
entity.

OPTION 2: The existing
contract continues, with the
role of mudarib/wakil
transferred to the new entity.

PIDM

Protecting Your Insurance And Deposits In Malaysia
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<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

3rd |dentification

Customer consent for
assigning a new wakil
or mudarib

OPTION 1: Deemed
consent. subject to fair
notifications.

OPTION 2: Explicit
consent from the IAH

23



TRANSFER MECHANISM FOR BAU ) L)
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Under BAU, transfers may take the form of either a full transfer or a partial transfer.

FULL TRANSFER

SEANK Bank A sells all assets and liabilities EANK
Bank A ] Bank B
(Existing bank) Bank B paid the transfer amount (New bank)

S :

\ Perbadanan Insurans Deposit Malaysia vears
PI DM Protecting Your Insurance And Deposits In Malaysia
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TRANSFER MECHANISM FOR BAU

PARTIAL TRANSFER

SLAMIC Bank A sells the portfolio(s)

BANK
I 1 —

Bank A Bank B paid the transfer amount

(Existing bank)

I : B

Scenario 1 (IA+ Other asset & liabilities) Scenario 2 (A portfolio)

i Investment Account Corporate Financing E
: Car Financing Personal Financing
! House Financing :

Car Financing
House Financing

The transfer includes the IA portfolio, together with The IA, along with the portfolio it
other assets and liabilities. funded

\ Perbadanan Insurans Deposit Malaysia
PI DM Protecting Your Insurance And Deposits In Malaysia
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<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

ISLAMIC
BANK

Bank B

(New bank)

Scenario 3 (IA Capital)
Investment Account

' been liquidated, and the IAH now

. has fresh capital available for new
E_ (nvestment.

The project funded under the IA has |

25



PROPOSE SOLUTION .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

The proposed Shariah contracts to facilitate the transfer and continuation of the IA:

Scenario Proposed Shariah Contract Exg
1 Outright Sale Since the IA is transferred together with other tangible

assets, the entire portfolio may be sold under an outright
sale structure, supported by AAOIFI's permissibility of
selling mixed asset portfolios. The IA is treated as part of
an asset-based transfer, where the contractual roles (e.qg.,
mudarib or wakil) are transitioned to the acquiring

institution.
Bay' al-dayn bi sila (if In cases where the |A is sold together with other assets,
tangible asset is 50% and  the structure may be based on bay" al-dayn bi al-sila’,
below) particularly if tangible assets comprise 50% or less of the
portfolio.

YEARS
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PROPOSE SOLUTION .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Scenario Proposed Shariah Contract
28&3

The transfer of a contractual right or obligation from one party to
Tahwil another. The |A structure can be transferred from the existing bank
to the new bank, provided there is consent and clarity on the roles.

The sale of rights is permissible if the IA is clearly defined and holds
Bay" al-haq financial value. In this context, the haqq al-tasarruf of the mudarib
can be transferred to the new entity through a sale.

If the IA is based on wakalah, the current bank may appoint the new
Sub-Wakalah bank as a sub-agent, with the customer's deemed consent to
continue managing the investment.

If the A is structured under mudarabah, the new bank may act as a
Two tier Mudarabah sub-mudarib, provided the original IAH has given permission

through the deemed consent approach.
PI DM Protecting Your Insurance And Deposits In Malaysia : Yms)
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n Failure Resolution of Islamic Fin.

SHARIAH JUSTIFICATION LS@ Ml.lZ[]kl]mh

Option 1: Outright Sale

Shariah Justification

AAOQIFI Shari‘ah Standard No. 59 (sale of debt) states that it is permitted to sell such an
entity or its share of (the debt) without considering the provisions of the sale of debt.

8/1 If the debt is part of the assets of an entity that is in existence and has ongoing permissible
activities, whether these activities are commercial, financial, industrial, related to real estate,
services, agricultural, import-export, sale and purchase of commodities, and the like,

then: it is permitted to sell such an entity or its share (of the debt) without considering the
provisions of the sale of debt in regard to (the portion) of the debts out of its assets whatever
would be the ratio of debts, as long as such debts are generated from the turnover (of
business). That is because such debts are ancillary to the activity (of the entity).

YEARS
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SHARIAH JUSTIFICATION .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

8/2 If the assets of the Institution include debts, tangible assets, usufructs and rights, and out such
assets, the Institution recognised entity wherein commingling of assets (khulta) is materialised
(e.g., a special purpose company or an investment portfolio that is registered with the relevant
authorities), and assets of the Institutions are not turned over on an ongoing basis,

then: the Institution may sell or securitise such an entity (entirely or a common share out of it) or
issue sukuk thereof, subject to the following rule:

8/2/1 The sale shall result in (its respective) Shariah effects, including transfer of ownership and
risk to the buyer, as the buyer shall bear the risks (associated with) the asset. It is not
permitted to stipulate that such risk will be borne by the seller at any stage of the process.

YEARS
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SHARIAH JUSTIFICATION LS@ Ml.lZ[]kl]mh

n Failure Resolution of Islamic Fin.

Option 2: Bai al-Dayn bi al-Sila

Shariah Justification

AAOQIFI Shariah Standard No. 59 (Sale of Debt), Para 4 allows a sale of debt for cash to the debtor on a spot
basis subject to the following conditions:

(i) The sale should not lead to riba.

(i) The sale should not be a stratagem for riba.

(i) The sale should not lead to establishing a new debt with an increased amount upon the existing debt.

SAC of SC agreed to accept bay al-dayn. SAC BNM also permits buying a debt certificate in the secondary
market using the bay al-dayn with a condition that the debt must be in existence or known before it can be
traded (dayn mustaqir) as per the condition set by the Shafi'i jurists.

YEARS
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SHARIAH JUSTIFICATION

Option 3: Tahwil

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Shariah Justification

» Based on the general Shariah concept of tahwil (transfer of obligation or right).

« The term tahwil J:s~3 is broader in scope than the classical fighi concept of hawalah. While hawalah is
specifically defined by jurists as the transfer of a debt from one party’s liability to another (naql al-dayn min
dhimmah ila dhimmah), the linguistic meaning of tahwil encompasses a wider range of applications,
including transfer, transformation, and substitution.

» This indicates that tahwil can be applied beyond debts to include the transfer of rights, obligations,
positions, or contractual roles. For example, the transfer of an IA relationship from one Islamic financial
institution to another does not constitute a debt, but rather involves the reassignment of fiduciary and
contractual responsibilities.

» Recognising tahwil as a distinct Shariah contract allows for greater flexibility in structuring modern financial
transactions while remaining within the bounds of Islamic legal principles.

YEARS
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SHARIAH JUSTIFICATION

Option 4: Bai al-Haq

Shariah Justification

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

The concept of al-hag (right) in Islamic jurisprudence refers to a recognised interest or entitlement

attached to a person over an object, service, or benefit.

In the paper Bay" al-Huquq al-Mujarradah written by Sheikh Tagi Usmani, based on his analysis and

discussion on rights, the following are the conditions for hag:

. The right should be established immediately, not expected in the future.

2. The right should be firmly established for its owner by origin, not just to

avoid harm.

3. The right should be transferable from one person to another.

4. The right should be clearly defined and not involve uncertainty or
ignorance.

5. The right, according to the custom of traders, should not be treated in

the same manner as tangible assets and wealth in their circulation.

YEARS
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SHARIAH JUSTIFICATION

Option 4: Bai al-Haq

<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

* In the context of the mudarabah contract, classical jurists affirm that the mudarib holds the right of tasarruf
over the capital entrusted to him.

« As explicitly stated in texts such as al-radd al-mukhtar (—,Lad 2,241 3>) and al-"inayah sharh al-hidayah
(osbadd B> 2,.24)), the right of management and investment resides with the mudarib as part of the
contractual framework.

 This juristic recognition of haqq tasarruf supports the broader principle that certain rights, when linked to
financial interests or contractual obligations, are considered actionable and transferable.

« The Majma’ al-Figh al-Islami, in its Resolution No. 63 (1/7), explicitly permits the transfer of certain rights
that possess financial value and are customarily regarded as wealth. The resolution states:

b o A me Ll ( QW aped) o gl 2 S YL bylael e ) O lang 3l 5ad U 2l Goid) Jam |8 9%
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SHARIAH JUSTIFICATION LS@ Ml.lZ[]kl]mh

n Failure Resolution of Islamic Fin.

Option 5: Sub-Wakalah

Shariah Justification

The concept of sub—wakalah refers to the delegation of agency authority by a wakil (agent) to another person,
known as a wakil thani (sub—agent). This occurs when the original agent, having been granted the authority to
act on behalf of the principal (muwakkil), further appoints another party to carry out part or all of the assigned
responsibilities. The permissibility of sub-wakalah is affirmed by the majority of jurists, provided that the
original contract of wakalah either explicitly permits delegation, or the nature of the task and established
custom (‘urf) imply its acceptability.
As stated in PD Wakalabh:

14.7 The principal may consent to — (a) the agent appointing another agent on the principal’s behalf; or (b) the

agent appointing another agent (sub—agent) for himself (initial agent) to perform all or any part of the task.

4.8 The agent shall not appoint a second agent or delegate his role to a sub—agent except with the consent of the
principal.
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SHARIAH JUSTIFICATION .
<% Muzakarah

on Failure Resolution of Islamic Financial Institutions

Option 6: Two tier mudarabah

Shariah Justification

 From a Shariah standpoint, this arrangement is generally permissible, but it must meet specific
conditions.

» Classical jurists are clear that the mudarib is not inherently allowed to assign the capital to another
mudarib without permission from the original rabb al-mal.

» This is because the mudarabah contract is based on trust and personal agency.

« The principal (rabb al-mal) appointed the mudarib due to confidence in that specific person or
institution.

« Transferring that responsibility to a third party without consent could violate the underlying terms of

trust. 4y O34 V) plias opd ) JW miy Y ol O lsaals

The jurists unanimously agreed that the mudarib may not hand over the capital to another as a
mudarabah except with the permission of the capital owner
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CONCLUSION



Conclusion %4 Muzakarah

* From a classification perspective, although MFRS categorises |A
as liabilities, from a Shariah standpoint the wakil and mudarib
carry an iltizam (contractual obligation) to perform their duties,
particularly in investing the funds entrusted to them.

« Before the transfer process takes place, several aspects need to
be emphasised: Status of the existing IA contract and transfer
process.

* For the transfer of an IA portfolio as a standalone, the Shariah
contracts that can be explored are tahwil and bay" al-haqg. In
the case of a full or partial transfer, the portfolio may be
transferred via bay" or bay" al-dayn bi al-sila’.

'
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